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mentions that UNEs can be used for interconnection. The opening sentence in Attachment 11 $ 

1 .-3 says that: 

SWBT will-allow CLEC to use the same physical facilities (e.g., dedicated 
transport access facilities, dedicated transport UNE facilities) to provision trunk 
groups that carry Local, intraLATA and interLATA traffic, provided such 
combination of traffic is not for the purpose of avoiding access charges, and 
facility charges associated with dedicated transport used to carry interLATA and 
intraLAT-4 traffic orignated by or terminated to a customer who is not CLEC 
local exchange service customer. 

Sce also Attachment I 1 ITR 9 1.4. 

.4T&T' rehsal to allow UTEX to use the UNE 11 ordered in Midland for interconnection 

was a breach of the ICA. We ult~mately had to use other means to interconnect, but it caused 

delay and extra expense. 

Q: 

.\. 

IS THERE A REMEDY IN ATTACHMENT 17 FOR THIS BREACH? 

UTEX believes there should be some Attachment 1 7 nieasurement or liquidated damages 

relief foI AT&T' for ATGrT' AT&T' purposeful, malic~ous, u.illful and intentional failure and 

1.efusa1 to allow LITES t o  use a UNE i t  had ordered, received and paid for to also affect 

~iitei-co~i~iectinn. But if the Arbitrators hold there is 11011e. then i-econipense for- the damages 
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I 

Kingsville rate center. AT&T would not interconnect for “Corpus Christi“ traffic until UTEX 

obtained numbers associated with rate centers that were in the Corpus Cliristi local calling area 

, I  
and then provided a number in that NPA-NXX as UTEX‘ LRN.. 

Q: DID THIS CAUSE DELAY? 

A: Yes. We next tried to get Corpus Numbers. All we could secure was a thousands block 

and use one of those numbers as the LRN. Since we already had, numbering resources in the 

Corpus Cllristi LATA we could not get a11 entire new code merely to use i t  as an LRN. AT&T 
‘ 0 ,  

rejected again, causing further delay This tiine they said that use of a number witliin a thousands 

block would not work Instead. we had to be the code holder for the entire NXX block. Of 

course, NANPA would not give us  an entire code 

Q: 

A Yes. 

Q: 

DEL.4Y? 

A Yes  

Q: IS THERE ANJ’ PRO\’ISIOY IN THE I C A  THAI‘ REQUIRES YOU TO BE T H E  

CODE HOLDEH FOR AS YY.-I/F\\ lJLOCh BEFORE \’OU CAS L SE A NUh’IBER IN 

TH.47 BLOCK AS AN LRN? 

4 Not that 1 can find 

Q: IS THERE IN)’ PRO\’ISION I N  7’HE ICA Tfl.4T REQUIRES J OU TO St’PP1.Y 

% \  LRW \ J ‘ I T H I \  4 Y P A / N S Y  4fSOCIATED \! IT13 TI113 R,I\TE CENTER IS MHlCH 

7 I - I E  ATST T.S\IIE\I IS LOC.43 1-11> \I I1Ch 1 OLi \\ 1SH T O  ES1’AULISH 

I \1’1<IIC01\EC7’101 \J I T f f  I J J  \ I I $\1>1;91? 

DID THIS CAUSE FURTHER DELAY? 

DID THIS CAUSE FINANCIAL HARM T O  UTEX AS A RESULT OF THE 
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1 A I do not see that in any part of the ICA. 

2 Q: DOES THE ICA HAVE ANY PROVISION THAT WOULD ALLOW AT&T TO 4 

3 

4 ICA? 

5 .4 1 am not aware of any such provision. 

6 Q: 

7 Ci 

REFUSE TO INTERCONNECT BASED ON AN OBLIGATION NOT SET OUT IN THE 

1s THERE A REMEDY IN ATTACHMENT 17 FOR THIS BREACH? 

UTEX believes there should be some Attachment 17 measureinent or liquidated damages 
I 

S 

5: 

relief for ATSrT. purposeful. iiialjc~ous, willful and intentioi~al failurc and refusal to interconnect 

unless and until UTEX fulfills some requirement that is not set out i n  the ICA as a result of $ 3  

1 0  I 1.4.2, 1.1.4.3, 1 1.4 4.8, 3.1-3.1. 4.1 and 6.3.  But if the Arbitrators hold there is none, 

1 1  

1: 

recompense for the massive damages AT&T has imposed on UTEX must occur through regular 

contract damages approaches, In a court of law.. 

16 

L-- - 

1 Reqiiiniig of UTES to obtain unnecessary SS7 point codes bcfore accepting an I I ~nterconnection order 

Q: IS THIS ISSUE STlLL O S E  THAT MUST BE RESOLVED? 

7 z AT&7 is not presciitly requiiiiig UTE>< to obtain multiple SS? point codes when fewer 

s;iinc poii?l code ~liroughuut the state for 311 locations. t h i b  issue need not be furthcr addressed. 

00068 
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1 Q: DOES AT&T IMPOSE REQUIREMENTS OR LIMITATIONS AS PART OF 

2 THIS PROCESS THAT ARE NOT RELATED TO SPECIFIC ICA PROVISIONS? 

3 A: Usually. 

4 Q: PLEASE GIVE ME SOME EXAMPLES? 

5 A: I address several examples in other parts of this section. AT&T required UTEX to obtain 

6 

7 

new numbers in Corpus Clxisti before i t  would "approve" the NIT,diagram. AT&T Texas would 

not agree on the topology to be reflected on the diag-am for Dallas. We had serious issues in 
. I , .  

Lubbock. AT&T will not "allow" UTEX to submit facili'ties orders to start physical 

interconnection (any orders sent in are rejected) unless there is a signed NIT diagram. They will 

not sign a diagram unless the CLEC agrees to what AT&T wants. AT&T takes control of the 

interconnection process and often forces the CLEC to waive rights. Carriers want to get started 

and delay can cause serious h a m .  AT&T has the leverage and they use it. 

(1: DOES THE ICA HAVE ANY PRO\JISIOIV THAT WOULD ALLOW ATSrT TO 

REFUSE TO INTERCONNECT BASED ON A REFUSAL BY UTEX TO WAIVE 

RlCHTS UNDER IN THE ICA? 

.A. I am not aware of any such pi.o\,ision. 

Q :  IS THERE A RER1EDY ITVA1'TACI-ln'IENT 17 FOR THIS BREACH'? 

4 U'I'EX believes there should hc wiiie Attachment 17 measurement or liquidated d a m a p  

:-eiiof lOr AT&T- pu~poseful, inalicious. \i,~IIful and Intcntional failure and I-efusal to interconnect 

u!iless and unril  UTEX fullills some i-equii-t.mcn~ 01- accepts some limitation that is not set Q U I  in 

the ](:A ;IS a result of $ 5  I . I  -4.2. 1 . 1  .4.3. 1 .  1 .1.4.8. 2.  1-3. I .  4.1 and 6.4. Bul i f  the Arbitrators 

iic\Ici tliri-e is none. i-econipi'nse for :hc 111 i\,c t1nii:uges ATRT has impc~seil OII IJTEX 1 1 1 ~ 1 ~ 1  

( ~ L L L I I  tiI;-~)ugb !w?uji~i- coI~tr;icl ciani;igc> ; ~ j > j > :  C : ; I C ~ I C S .  III n c0t11-1 0f1;1\\ 

I 
L 
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1 18 1 Turning down interconnection facilities and trunks pending 91 1 testing. 
~ I 

1 Q: DOES THE ICA ALLOW AT&T TO TURN DOWN INTERCONNECTION 

2 FACILITIES AYD TRUNKS - AND TO NOT ALLOW TRAFFIC TO FLOW - UNLESS 

3 UTEX HAS COMPLETED 911 TESTING AND PRESENTS AT&T WITH A 

4 CERTIFICATION BY THE 911 AUTHORITIES? 

5 A: This very issue was litigated in Docket 29944. The Award in that case held AT&T could 

6 not refuse to exchange traffic in an attempt to be a private 91 1 enforcement authority. See 

7 Docket 29944 Award, p. 32: 
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Q: 

A: 

testing. This occurred in the Midland LATA. 

Q: DID THIS CAUSE DELAY? 

A: Yes. 

HAS AT&T CONTINUED TO VIOLATE THE ICA IN THIS MANNER? 

Yes.  I n  January of  2006 they once again tuned down interconnection trunks pending 91 1 

Q: DID THE DELAY CAUSE HARM TO UTEX? . I  I 

A: Yes. 

Q: 

FOR ATSrT' ACTJONS THAT WERE FOUND TO BE A BREACH? 

A:  No. That is part of the purpose of this case. We request that the Commission find that the 

breach was purposeful, malicious. willful and intentional, and allow us to recover damages in a 

court of law for the OccuI-reiices both before and after Docket 29944. 

Q: IS THERE A REMEDY IN ATTACHMENT 17 FOR THIS BREACH? 

A UTEX believes there should be some Attachment 1 7 ~neasureiiient or liquidated damages 

relief for ATSrT' ~~urposeful. nialIcious. willful and intentional failure and rehsal to pass 

Intel-connection related traftic  inl less rind until UTES fuliills some I-equirenient 01- accepts some 

liiiiitatio~i t l i r i r  is 1101 set out 111 the IC'A ;I resuI1 ol' $ $  1 . I  .4.1. 1 , I  .4.3. 1.1.4.4.8, 2.1-3.1: 4.1 

and (7.4. But i f  the A1-bitratol-s hold there is none. ~'ecc~nipense h i -  the m a s s i ~ e  damages AT&T 

123s 1!11posed on IJ1'EX niust C)CCUI' tlil-ougli regular contract damages approaches. in a court of 

1 ;I i\, 

DID THE AWARD IN DOCKET 29944 ADDRESS RECOMPENSE TO UTEX 

~ _ _ _  ,- 

e)? 1 Refusal to pi-nvli~e (1ai-h libel- pi-e-oi-cjcring i n ~ n n n a t i o n  in i-cspoixc t o  I-cquests I i subniitted 1 3 ~ '  UTES :~ftel- the A\\:ard 111 Docket 19944'? 
_ -  

~ 
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Q: HOW MANY TIMES HAS THE COMMISSION BEEN REQUIRED TO 

INTERVENE AND FORCE AT&T TO HONOR ITS DUTIES REGARDING FIBER? 

A: WaIler Creek had to obtain PUC relief. Its successor El Paso Global (Alpheus) made 

subsequent filings. UTEX did too. CoServ tried as well. The Docket 29944 Award observed: 

The .4r-bitrators note that this post-inter-connection dispute on dark fiber 
information and related issues, reppresents the j$h time that the same or similar 
issues has been addressed by this Coi7irnission: P. U.C. Dockets I7922 and 20268 
for- the M'aller Creek Arbitration; P.U.C. Docket 23396 ,for the CoSen, 
Arbitration; P.U.C. Docket No. 25004 .for the EPh' Arbitration; and P.U.C. 
Docket No. 25188 for rhe Revised EPN Arbitration. To ensure finality with 
respect to this repented dispute 011 doi-I~,fiber inquiry, the Arbitrators addi.ess this 
issue in a discrete mnmcr. 

Q: DID YOU RECEIVE YOUR INFORMATION AFTER THE DOCKET 29944 

AWARD? 

A The Docket 29944 Arbitrators thought they had finally resolved the issue, and expected 

AT&T to comply. Their expectations were completely mjsplaced. ATSrT never concedes or fully 

complies because they know they will ultiinatcly be able to just wear down the other side and 

even the Commission. So. liere i t  is the sixth time: UTEX never received the fiber information it 

]?iixoun,ht for over 4 \'ears. We k m i v  AT&T has that jiifomiation. But whe11 we sought i t .  a@n. 

A T&T iold us to 1111 out 3 fonn i1ii11 inantlate?; that the CLEC' input jniormation the CLEC does 

.'\T&T \+ , i l l  iiot pro\~ide a Business Objects Report d r - a n ~  fi-om the I ' IRKS database to UTES 
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Q: 

A: 

Q: DO YOU BELIEVE YOU ARE ENTITLED TO DAMAGES FOR AT&T' 

BREACH OF THE ICA AND THE REFUSAL TO ABIDE BY THE DOCKET 29944 

AWARD? 

A: 

Q: 

DO YOU STILL WANT THE BOR? 

We want the Commission to enforce the ICA. 

Yes. We materially had to change our plans due to ATgLT's'refusal to honor the contract. 

IS THERE A REMEDY IN ATTACHMENT 17 FOR THIS BREACH? 

A: UTEX believes there should be some Attachment 17 ineasurement or liquidated damages 

relief for AT&T' purposeful, malicious, ~ v i l l f u l  and intentional failure and refusal to provide this 

dark fiber pre-order infoiiiiation and its knowing, purposeful refusal to abide by the Award in 

Docket 29944. We believe Attachment 17 $ $  1.1.4.2. 1.1.4.3, 1.1.4.4.8, 2.1-3.1, 4.1 and 6.4 

should be read to cover this activity. But if the Arbitrators hold that Attachment 17 does not 

cover this activity, recompense for the massive damages AT&T has imposed 011 UTEX must 

occur tlirougli regular contract damages approaches. in a court of law 

I 
i 23 - 1  Failure to advise UTEX of ATLPT's contention or belief i t  was not receiving CPN I 

so the parties coulcl "coopm1i\;ely \vork to con-ectly rate the ti.aff?c'?" I 

] '7 " 

I 
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UTEX addresses the CPN issues in other parts of the testimony. AT&T never advised 

'CJTEX that AT&T was somehow not receiving CPN. UTEX was finally advised in the form of a 

back bill for many months. Of course we now know that the main cause of the initial bill was 

that AT&T' own network was failing to record. Regardless, AT&T' failure to advise UTEX that 

AT&T was purportedly not receiving CPN was a breach of Attachment 12 8 2.4. 

I n  addition, AT&T has not come close to making any attempt to "cooperatively work to 

correctly rate the traffic." See 5 2.4. AT&T lias made up its own mind on how it will rate and 

there has been absolutely no attempt to negotiate or cooperate' so the parties could obtain a 

"correct rating." The extent of AT&T' cooperation has been ( 1 )  deliver bills; (2) demand 

payment and threaten disconnection; and (3) file a complaint. This is a breach. Mr. Lewis 

describes in detail the numerous problems with there bills and how ATSLT is really acting like a 

bully and is refusing to obey the express ternis of the ICA. 

Q: DID THE FAILURE TO NOTJFY AND COOPERATE CAUSE HARM TO 

U T E S  *? 

A Yes.  Of course it did. I t  lead directly to all the time, expense and trouble in this case. We 

Iiave been ~otallv distracted fi-om running rile business for all this lime. The entire thing lias cost 
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1 25 

1 6.4. But if the Arbitrators hold there is none, recompense for the massive damages AT&T has 

Failure to provide measurements and reports relating to performance standards 
under Attachment 17? 

2 imposed on UTEX must occur through regular contract damages approaches, in a court of law. 

27 I 
- 

r I I 

Failure to self-report and directly provide credits or performance payments as a 
result of any breach identified in this case? 

I 

3 Q: ARE THERE ANY OTHER BREACHES YOU HAVE,ASSERTED IN THIS CASE 

4 THAT ARE POTENTIALLY COVERED BY ATTACHMENT 17? 

A: Yes. We assert that AT&T has not met the standards set out i n  Attaclment 17 0 1.1.4.33, 

9.1.6, 9.4.9 arid 9.4.10 regarding timely, accurate and complete bills. See also Attachment 12 - 

Compensation.’o Those deliverables have discrete and applicable perforniance measures and 

liquidated damages that apply when the required ineasures are not met. MI-. Lewis discusses the 

ATRrT invoices in his testimony on other issues. But that testiinony is equally applicable to this 

topic. AT&T’ invoices are not accurate or complete. Plus, they routinely send charges for billing 

periods that have long passed. 

We also assert that ATStT has not pi’ovided the reports that are required by 6.2. UTEX 

113s never. ever. ieceived an): such rcpoit. 

Finally, A T M T  has IIWCI.  e w r  paid UTEA a penny i i i  liquidated dainages for 11017- 

attainment of its pert’orinancc stanii;li-tls. This \.iolates 6.4. a n d  should itself generate a separate 

11 qu id  at ed darn ages pay11 c17 t . 
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1 ,  

Q: 

THE UTEX ICA? 

HAS AT&T TAKEN ANY MEASUREMENTS OF ITS PERFORMANCE UNDER i 

A: I do not know. They are supposed to give us reports. 1 have heard them say that some 

information is available on a web site. We have never accessed that site because that is not how 
I 

our ICA works. The ICA does not say that AT&T is to post information on some web site. That 

web site was created as part of the T2A and related proceedings. It has nothing to do with UTEX 

or our ICA. Since AT&T allegedly lumps us in with the T2A CLECs we believe they may in fact 

be uslng T2A measurements. rather than the ineasurenients specific to our ICA. If they are doing 

9 

10 

1 1  

so It  IS a breach. But again, we have not looked and we will not look unless and until our ICA is 

amended to reference web-based reports as the means by which ATBrT complies with the 

specific terms between UTEX and ATLQT. AT&T continually tries to force us to adopt the T2A 

12 

1 2  

14 

or its successor. The one time we reached agreement with them to use some of the T2A terms 

dunng one of the Docket 26621 fiascos, however, they alinost iinrnediately repudiated the deal 

we had struck for reasons I still do not understand. But undeterred, AT&T just  iret tends that our 

15 

16 

ICA I S  thc T2A (or now, its successor) They have persuaded thenisel\~es that not only was 

Docket 263s 1 iitS\'er abated. i t  has been complctcd and they won on m8et-y single issue 

18  tliejr hastartiized intei-pretation o f T 2 A  staiidnrds. and put those reports with the  st of the T2A 

21 the hrrukii?g point. I n  this regard w are not alone. 
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Q: HAS ATSrT BREACHED ITS DUTY TO ACT IN GOOD FAITH IN ITS 

DEALINGS WITH UTEX? 

A: YES. We have documented and presented in all of our testimony a compelling showing 

that AT&T has acted with complete disregard to its JCA duties and did so purposefully, 

knowingly and with intent to harm. Below is a pictorial timeline showing some of the most 

egregious bad faith actions by AT&T referencing the Exhibit number. Suffice it to say that good 

faith is not in AT&T DNA and their genes are on full display. I have also included a voice mail 

inessage from Mr. Larry Cooper. Bill Cole sent me to Lai-ry as the highest ranking person inside 

the SBC who could decide policy related to CPN and establishing a mutual CPN policy. This 

voice mail indicates that AT&T would gather their policy and product folks and get back to me. 

N o  policy or product infomiatIon was provided i n  discovery, and Larry never got back to me 

with any substantive proposal. 

Q: IS THERE A REMEDY IN ATTACHMENT 17 FOR THIS BREACH? 

A :  UTEX believes there should be some Attachment 17 measurement or liquidated damages 

relief for- AT&T' purposeful, ~nalicious. willful and intentional failure and refusal to abide by its 

contract obligatioiis in  genei-a1 and its contractual duty nt'good faith i n  pai-ticular. We believe this 

bi-cacli should bc W V U I - C ~  b!, Attacli i i i~ii t  I7  $4 1 . I  .4.2. 1 . 1  .1.3. 1 . I  .4.4.S. 2.1-3.1. 4.1 and 6.1. 

But i f  the Ar1~1tIators hold thei-e is none. I-ecompense for the massive dainnges ATGtT has 

~mposed 011 UTES inus1 OCCLII-  tliroiigli i - e ~ i i l a i  contract clm1ages apj~i'oi~.cIit.s. in a couit of law. 

I 



m i  
P ,  
0 
0 
0 

L 
m 

'd 0 

0 N 

0 
3j 

rc3 
0 0 

0 
E! - 
0 0 
0 w 

0 
s 

N 
a 0 N 

m 
0 
- 

c u  
0 0 

F7 0 
p" 

- 
0 0 

OD' 0 
N 

Y 

0 
0 
r! 
7-- 
0 

ts 
0 

P- o 
N 

a , a  



P- 0 

0 N 

Ln 0 
- 

0 

i 

m r- 
0 
0 
0 

I 

t 



Docket 33323; Direct Testimony of Lowell Feldman - Main Page 80 

30 
-_ 

3 1 

1 Section 6: Overarching Issues including Waiver 

Has AT&T waived any riglit to assert its claims in either Docket 32041 or Docket 

Are AT&T’s claiins barred by statutory and contractual limitations? 

~ 33323? 

33 

1 3 1  

Are AT&T’s claims barred by the doctrine of satisfaction and accord? 

Are ATSrT‘s claims barred by the equitable doctrine of unclean hands? 
i I 3 5  

I 

j 36 
- I 

I L__ _- 37 

~ Are there one or more indispensable third parties who are necessary to the 

1 Which IXCs, if any, have routed telephone toll traffic through UTEX’s 
j interconnection facilities so as to avoid switched access charges fioni AT&T? 

1 Are these lXCs indispensable parties to this case? 

adjudication of issues in this proceeding? 1-4 

2 Q: WHEIV DID ATSrT FILE ITS COMPLAINT IN DOCKET 33323? 

3 A .  October 6. 2006. 

1 Q: FOR \\’HAT PERIOD IS IT ASKING THE CORlMlSSlON TO AWARD 

i DAMAGES IN THE FORM OF “NO CPN” AND “INTERLATA ACCESS” CHARGES? 

(7 A F~-ankiy. 1 do not  knou Iiow far back they ai-e trying to go. We cannot completely discern 



Docket 33323; Direct Testimony of Lowell Feldman - Main Page 81 
t 

I 

I /  

1 

2 

3 

4 

To the extent AT&T is seeking recoveiy of monies related to traffic that was passed prior 

to October 5 ,  2004 then it cannot recover. But that is not the end of the story. AT&T was fully 

aware of UTEX’s position on both of the issues because UTEX communicated its position and 

intent - on both “CPN” and “access“ - before October 5,  2004. This is most clearly so with 

I ,  

I 

I 

1 

5 regard to access charges. AT&T knew as early as December 8, 2003 (if not earlier) that UTEX 

6 

7 

was asserting the applicability of the “no compensation for ESP traffic” in the context of VoIP. 

Indeed, even AT&T will have to admit that it has known that this was the interpretation ever 
, I ,  

I , 
8 since the original ESP no compensation provision was adopted through negotiations in 1999. 

9 

10 

As to the “no CPN” issue, again, AT&T clearly knew in early 2002 that UTEX’s 

interpretation was that its contract duty with regard to CPN was met if it passed the information 

21 

!t received from its customers. The parties were negotiatiiig for a replacement agreement during 

that time, and this interpretation was conveyed to AT&T. Additionally, I affirmatively 

~.epresented to Jerry Gilmore that  nurnber identification and representation had no impact on 

rating o r  routing in May of 2004. Waiting O V ~ I -  a year and then asserting back billing just can not 

be allowed. 

Q: 

‘I’HESE ISSUES? 

.A; 

Q :  

1) I SI) UTI< RES OLU T1 ON ? 

:? : u 0 

Q: 

t ?‘Ex’s C’USTOMERS QL.AL1Fl‘ AS ESl’s? 

DID THE PARTIES CONDUC1’ .-i!Yl’ INFORMAL DISPUTE RESOLUTION ON 

Yes. prior to UTEX’s coniplaiiit i n  Docket 32041. 

DID AT&T RAISE T H E  “IN’I‘EIILATA ACCESS” ISSUE DURING JNFORRIAL 

DID ,4T&T CO7YTES1’ 0 1 2  TRI’ TO NEGOTIATE THE ISSUE OF WHETHER 



I 
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I A:  No. AT&T never cliallenged whether our custoiners were or are ESPs. The first time we 

2 

3 

officially caine to understand AT&T wanted to contest whether our customers were really ESPs 

was when they filed their complaint. 

4 Q: DO YOU BELIEVE AT&T HAS ACTED FAIRLY AND APPROPRTATELY IN 

5 ITS RELATIONSHIP AND DEALINGS WITH UTEX? 

0 A: No, Not on the issues before the Arbitrators in this case. To the contrary, their hands are 

? far from clean. 1 am convinced that their purpose and goal is to drive us fiom the market so they 

S aloiie can set the tenns and conditions upon which ail new technology companies 

4 ~iitei-coininunicate with the PSTN. Their discovery production clearly shows that we have 

1 0  

1 I 

12  

13 Q: 

become a "Marked CLEC .. This IS not really about their bills. It is about reestablishing control 

over the Internet and eliminating the ESP exeinptioii. They have to eliiniiiate us to do that. The 

I est of iny testiiiiony and the other- UTEX witnesses will demonstrate the basis for my belief. 

ARE YOU AWARE OF ANY INSTANCE WHERE AT&T HAS ALREADY BEEN 
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19 

3 0 

31 

Q: HAS AT&T SOUGHT TO RECOVER MULTIPLE RECOVERY FOR ANY 

OTHER TRAFFIC THAT IS INVOLVED IN THIS CASE? 

A: Yes. AT&T has sued one of our customers in Missouri for payment of access charges 

covering traffic in many states, including Texas. The case has been abated pending resolution by 

the FCC of a primary jurisdiction referral over whether that customer is subject to access charges 

under 47 C.F.R. 69.5, or is exempt because of its ESP status. The name of our customer is highly 

sensitive confidential. The pleadings in the Missouri and FCC cases, however, are public. Again, 
. I  I 

AT&T is trying to receive payment of access charges fiom this third paity and again from 

IJTEX, for the same call and the same minute. 

AT&T also participated in bankruptcy proceedings in which another one of our 

customers was expressly found to be an  ESP and exempt from access charges. This customer's 

ESP/access exempt status was once again confirmed expressly by the same judge in September 

of'this year. 

Q: HAS ATGrT CLAIMED THAT THERE ARE IXCs ROUTING TRADITIONAL 

'TELEPHONE TRAFFIC OVER UTES'S NETWORK FOR TERMINATION ON AT&T' 

N E'J'\VORK? 

A Ycs. The most recent such claim \ i 'as made  on Septenibri- 4. 2007 on page 9 of AT&T' 

--VI o t I on to En fo I-ce . '. A TGr T I-efers I c) "the i 11 t crcx change carri ers \vho are avoi d i ng payin en t of  

tlie s\\.itched access rates that the FCC a n d  tlie Texas Legislature have establislietl are the lawful 

~.ates to be charged for s\vitched access service." The]-e are other instances. 

Q: DOES l!TEX l-I4\'E ANY ISC CUSTORIERS? 
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A: No. Nor do we serve or purposefully support traffic that meets all the criteria stated by 

the FCC in the A T&T Declaratorv Ruling for application of access charges notwithstanding any 

IP transport. 

Q: HAS AT&T EVER IDENTIFIED AN IXC IT CLAIMS IS MISROUTING 

TRAFFIC THROUGH UTEX's NETWORK? 

A .  Our wntten discovery requested that very information. ATgLT did not name a single 

name. During other comiiiun~catioiis with AT&T they have identified Vartec, AT&T and MCI. 

MI-. Dobbins also stated in his deposition that ATgLT was not investigating UTEX or any legacy 

IXC which ~t thinks might using UTEX. I already noted that AT&T has settled with Vartec; 

.4'T&T obviously has control of its own routing and can inake sure its Legacy Suppliers do not 

use UTEX. UI'EX has no current Ielationship with MCI. 

Q: 

CHARGES FOR ITS PART OF THE ACCESS SERVICE IT PROVIDES? 

A ,  Yes, but AT&T could not look to us for payment. The FCC so held in  footnote 92 of the 

A T&T Dcciui-a~or:~ RiiIiTig. The IXC is responsible. IJI that instance both UTEX and AT&T 

\vould be engaged II I  joint pro\~isioii of' access sei-vice: and each \vould he entitled to payment 

from the ISC.  Neltliei. access sei-\:ii'e pro\'idcr could 100k to the other frv payment. For this 

I-easoli. e\ en i f '  \\.hat AT&T claims is true ( \~~hicl i  i t  is not). the ISC \h:ould be an  indispensible 

part\. to  tlus case The o n l ~ ,  \\.:I!; 1.8TES co~ild be held liable is t h r o ~ i ~ l i  some joint and several 

I~ab i l j t~  ihecv!- ~outs~clc of C C ) I ~ ~ I - ; I C Y  p~-inciplrs. LITEX \voulil immecliatel!~ seek to join any IXC 

.4'T&-I does nalni' as :i p a i - ~ ~ .  to t l i~s  cast a n d  seek i-eco\w): of both tiis m o m t  for AT&T and a n  

IF THERE WAS SUCH TRAFFIC WOULD AT&T BE ENTITLED TO ACCESS 

L ~ I I I O U I I ~  i o  f01- Z'TEXS LIL'CCS> ~ l 1 : ! 1 . ~ t t S  :IS \ v c I I .  

-. -7 
j 

00084 

.. ... .___ ~ . . . . ~ _ _ _ _ _  - . . - 

' 33 i Does ll!? colllllllssl,ill llLl\ e llle aLl!1lc3l-lt!' 10 gra17t ?Ill? l-ell~~'..\-l-&T seeks? 1 
~ ~ -- 
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I 
i. .. __ _. 

Do $ 5  253 and/or 257 of the Communications Act prohibit ATgLT fiom assessing 
access charges on UTEX when it routes lnternet traffic to ATgLT for termination? 

Does 6 157 of the Communications Act prohibit AT&T from assessing access 
charges on UTEX when i t  routes Intemet traffic to AT&T for tennination? 

Do PURA $ $  52.108(3), 55.003(c), 55.005 and 55.006 prohibit AT&T fiom 
assessing access charges on UTEX when it routes Internet traffic to AT&T for 
termination? 

Are AT&T's claims barred because its interpretation would render the contract 
unconscionable and deprive UTEX of its benefit of the bargain? 

~ ~~ 

Since the provision that there is no compensation for ESP traffic was negotiated by 
the parties, can the Commission give it a limiting construction that would result in 
access compensation for ESP traffic without considering the negotiating history 
and the intent of the parties? 

~~ 

Did the parties intend that there would be "no compensation" as between SWBT 
and WCC for traffic to or from ESPs without exception? 

Are there any exceptions to the ESP ';no compensation" provision? 

If all of UTEX's customers are ESPs entitled to the "ESP Exeniption," does the 
ICA allow AT&T to assess access charges upon UTEX? 

Are AT&T's charges consistent with the WCC Arbitration Award, which treats 
ESPs as end users and ESP traffic as local (and non access) traffic? 

Does the ICA prohibit UTEX fiom acting as a wholesale pro\4cIer of 
telecommunications services to noii-carriers that use UTEX's services to in turn 
provide enhanced/infonnation services (including but not limited to VolP) to users? 

Does the ICA prohibit IJTEX fi-on1 pro\~iding wholesalc telecommunications 
service to "intennodel" pro\iidei-s that  do ii01 assess per message or per minute 
charges foi- voicc ca~ial~i l i t~cs .  e\ cn  lien the voice session coiiimiiiiica~cs with the 
PSTN? 

Q: HOW A R E  YOUR JCA A N D  BUSINESS PLAN UNIQUE? 

I '  
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will not ask for or expect any payment fiom AT&T or any other CLEC, CMRS provider or IXC. 

All of our revenues come entirely from our new technology customers; we do not in any way 

rely on inter-canier coniyensation in any form. That is what the FCC said it wanted the industry 

to move toward several years ago. That is what this Cornmission said it preferred as weII. So that 

is what we have done. 

To accomplish tlie goal of earning our living on revenues fi-om customers rather than 

other camers, we relied on and implemented two of the several unique teiins in the ICA: the "no 

compensation'' part and the "to or fiom and ESP" part. 

Q: 

BETWEEN WCC AND SBC? 

4. Yes. I t  was the result of coinpromise on both sides. Each side gave consideration, 

ineasured i n  vanous ways SBC completely knew what the words meant. I t  was clear fiom the 

negotiations and the words that the negotiated amendment was not intended to lead to a result 

WAS THE "NO COMPENSATION" PROVlSlON MUTUALLY NEGOTIATED 

00080 
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my intentions were. I told them it would apply to VoIP. They agreed. This was part of the 

bargain. 

AT&T now wants to just read both the last sentence in 9 1.2 and 3 1.4.1 completely out 

of the agreement, and pretend that the parties never dealt with ISP/ESP issues at all. You simply 

cannot reach that result if you do any analysis of the WCC case and the voluntary amendment, 

especially if you consider the intent of the parties like UTEX believes is required. 

Below is a 

lncluding Waiver. 

. , ) I  , 

pictorial timeline s1iow11ig the Exhibits that relate to the Overarching Issues 
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1 SECTION 7 CPN ISSUES 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

What constitutes valid or adequate CPN under the ICA? 

Did UTEX deliver valid originating CPN on at  least 90% of all calls i t  
terminated on AT&T Texas's network during each period covered by the 
AT&T Texas CABS bills wherein the intraLATA access charges have been 
assessed for No-CPN traffic? 

What amount does UTEX owe ATSrT Texas, if any, for failure to deliver valid 
o r  adequate CPN on at  least 90% of all calls terminated to AT&T Texas's 
network? 

Does the ICA define CPN? If so, what is that definition? 

. I  I 

If the ICA defines CPN, is that  definition ambiguous? If so, what was the 
intention of the parties at the time of contract formation? 

Do the applicable SS7 standards provide that 8YY numbers are  not acceptable 
content for the CPN address field? 

Do the applicable SS7 standards provide that the inforniation populated in the 
CPN address field can and must be only 10 digits and cannot include a country 
code? 

Do the applicable Telcordia releases related to AMA billing methods provide 
that 8YY numbers are not acceptable content for the SS7 ISUP IAM CPN 
address field? 

Do the applicable Telcordia releases related to AMA billing methods provide 
that the inforniation populated in the SS7 ISUP lAR4 CPN address field can 
and must be only 10 digits and cannot include a country code? 

Do the applicable Telcot-rlia rcleascs related to ARIA billing methods provide 
that the information populated in the SS7 ISUY IAN1 C Y N  address field niust 
be a NANP-issued geographic-hased E.164 number t h a t  is acti\.e in the 
LERC? 

Docs UTEX ha\ ,e  an ICA ohligation to provide CPN if its ci~stoniei-  does not 
provide a calling number  that  c a n  Iw used to populate the CPN pnrameter in 
the ISUP ]Ail1 for traffic handed to AT&T Texas? 

\]'hat "CPN" should l ie  used under the  ICA if there  is more than  one potential 
"origin a1 in 2 part\' n u  m ber" ? 

Does the 1C.I specif! \ ) h a t  ''C1'1 I '  should l ie  used if thc calling part! has an 
address that  is not a11 E164 add~-css .  such a5 i311 cniail a d r 1 1 - c ~ ~ .  SIP address  or 

3creen 'Kanic? 


